STATE OF CALIFCRN A
EDUCATI ONAL  ENPLOYMENT RELATI ONS BCARD

JUDICI AL REVIEW CROER

In the Matter of Petition for Judicial Review

SVEETWATER UNI ON HI GH SCHOOL DI STRI CT,
Enpl oyer

and LA-R-27, 28, and 696

CALI FORNI A SCHOOL EMPLOYEES ASSOCI ATI ON, EERB Deci sion No. 4

CHAPTER 471,
Enpl oyee Organi zati on, PETITI ONER

EERB Order No. JR-1
and

UNI TED PUBLI C EMPLOYEES, LOCAL 390,
SERVI CE EMPLOYEES | NTERNATI ONAL UNI ON,
AFL- Cl O,

Enpl oyee Organi zation
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Pursuant to Governnent Code Section 3542(a)(1), the Educational Enpl oynent
Rel ati ons Board hereby declines request of petitioner in the above-captioned

case to join in judicial review of EERB unit determ nation decision #4.

The Board does not agree that the case is "one of special inportance" as
set forth in Section 3542(a)(1).
Educati onal Enpl oynent Rel ati ons Board

%ﬁ@lu__.gm_g@\

St ephen Bar ber
Executive Assistant to the Board

4/ 29/ 77

Chai rman Al |l eyne, dissenting:
| dissent fromthe Board Order denying CSEA' s request for judicial review of the

Board's decision that head custodi ans are supervisors within the neaning of the



Act.11 CSEA has been certified as the exclusive representative of the enployees in
a negotiating unit which would have included head custodians but for the EERB's
deci sion that head custodians are supervisors within the meani ng of Governnent
Code Section 3540.1(m).? This means that negotiations between CSEA and the district
may begin, if they have not already begun
CGovernnent Code Section 3542(a) provides: .

No enpl oyer or enpl oyee organization shall have the right

to judicial reviewof a unit determ nation except: (1) when

the board in response to a petition froman enpl oyer or

enpl oyee organi zati on, agrees that the case is one of specia

i mportance and joins in the request for such review, or (2)

when the issue is raised as a defense to an unfair practice

conpl ai nt .

The Board's decision not to join in CSEA's request for judicial review nerely del ays
CSEA' s opportunity to appeal the Board' s head custodi ans decision to the Superior

Court and fromthere to higher courts should that be desired.

The Board's decision not to join CSEA s request for judicial review cannot prevent
CSEA from seeking judicial review of the head custodi ans issue by neans of an
unfair practice charge. CSEA may now request that the school district negotiate

in respect to head custodians in order to set up a refusal by the district based on
the Board's Sweetwater ‘decision that head custodians are supervisors within the
meani ng of the EERA and hence not eligible for inclusion in the operations-support

services unit now represented by CSEA

1Sweetwater Uni on Hi gh School District, EERB Decision No. 4, Novenber 23, 1976
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The el ection was held on February 16, 1977. CSEAwas certified on March 28,
1977, as the exclusive representative in an operations-support services unit.



If that request is made by CSEA and the district refuses to negotiate concerning
head custodi ans, CSEA may then file a refusal-to-negotiate charge with the EERB

Once that case has been heard by an EERB hearing officer and the EERB deci des,
consistent with its head custodians decision in the representation case, that the
district did not inproperly refuse to bargain over head custodi ans, CSEA may appea
that EERB decision to the Superior Court, and fromthere to higher courts, w thout
asking the EERB to join in the appeal. To allow the appeal now, under Governnent
Code Section 3542(a)(l), would speed resolution of the issue and would avoid using
the tine of the district, CSEA, a Board hearing officer and the Board itself in

what will amount to a pro forma unfair practice proceeding. |, accordingly, believe

that the appeal should be allowed in advance of an unfair practice case.

This case is one of "special inmportance" within the meaning of Governnent Code

Section 3542(a) (1) because the issue of whether head custodi ans are supervisors has
been raised in nmany of the classified representation cases before the EERB, and

unli ke sonme unit issues, this one involves a single classification in the classified
wor k force. It therefore may be appealed to the judiciary w thout holding up
negotiations. Another reason why this is a case of "special inportance" within the
meani ng of Governnent Code Section 3542(a)(l) is that the EERB has rendered apparently
conflicting decisions on the head custodian issue and the conflict should be resolved

3
by the judiciary.
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Conpar e -Steet-wat-er—br-or—H-gh—Sehoet—brst+iet5 EERB Deci si on No. 4, Novenber
23, 1976, -Sarbrege—hfH-ed—Sehoel—DbBist+riet- EERB Decision No. 8, February 18, 1977

hol di ng that head custodians (or their equival ent under another job title) are

supervisors within the nmeaning of the Act, with fFeethi-H—DBeArza—-CormHity—Cellege
EERB Deci sion No. 10, March 1, 1977, holding on facts simlar to those in -Sweetwater

and San—bilege that custodial, construction and grounds foremen are not supervisors

wi thin the neaning of the Act. (ff’_ " <:51£2£ZEL41/NA_QM

Regi nal d Al l eyne, Chairnan




